
  
 

June 17, 2022 
 

The Honorable Chiquita Brooks-LaSure 

Administrator 

Centers for Medicare & Medicaid Services 

Hubert H. Humphrey Building 

200 Independence Avenue, S.W., Room 445-G 

Washington, DC 20201 

 

Submitted electronically through www.regulations.gov. 

 
RE: Comments on Proposed Rule CMS-1771-P: Medicare Program; Hospital Inpatient 
Prospective Payment Systems for Acute Care Hospitals and the Long Term Care Hospital 
Prospective Payment System and Proposed Policy Changes and Fiscal Year 2023 Rates; 
Quality Programs and Medicare Promoting Interoperability Program Requirements for 
Eligible Hospitals and Critical Access Hospitals; Costs Incurred for Qualified and Non-
qualified Deferred Compensation Plans; and Changes to Hospital and Critical Access 
Hospital Conditions of Participation 
 
Dear Ms. Brooks-LaSure,  
 
On behalf of our 127 member hospitals and health systems, the Minnesota Hospital Association 
(MHA) offers the following comments and suggestions regarding the Centers for Medicare & 
Medicaid Services’ (CMS) proposed rules for 2023 Inpatient Prospective Payment Systems for 
Acute and Long-Term Care Hospitals (Proposed Rule). 
 
MHA generally supports the recommendations and detailed comments submitted by the 
American Hospital Association (AHA). Rather than duplicating AHA’s analysis and suggestions, 
MHA’s comments will focus on the topics of most concern to Minnesota’s hospitals and health 
systems. Some of MHA’s comments may differ or be more nuanced positions from those 
conveyed by the AHA. 
 
Specifically, we are providing comments and recommendations in the following areas: 

1. Payment Updates 
2. Area Wage Index  
3. Disproportionate Share Hospital (DSH) Payments 
4. Expiration of the Medicare-Dependent and Low-Volume Adjustment Programs  
5. Graduate Medical Education Payments 
6. Hospital Value Based Purchasing Program 
7. Inpatient Quality Reporting  
8. Maternal Quality Designation  
9. Infectious Disease Data Reporting  
10. Promoting Interoperability Program 
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1. Payment Updates 

 
After accounting for inflation and other adjustments, CMS proposes to increase inpatient payment 
rates by 3.2% in FY 2023. The update includes an initial market-basket update of 3.1%, 
subtracting 0.4% for productivity required by the Affordable Care Act, and adding 0.5% to partially 
restore cuts from the American Taxpayer Relief Act of 2012. However, the 3.2% increase is offset 
by a 1.8% decrease in outlier payments and other program expirations, resulting in an overall net 
decrease of $0.3 billion. Based on preliminary analysis, some hospitals in Minnesota will 
experience over a 10% decrease in Medicare inpatient payments in FY 2023. A payment 
decrease of this magnitude is devasting, especially as hospitals and health systems continue to 
recover from the impact of the COVID-19 pandemic.  
 

Based on the most recent data, Medicare reimburses hospitals and health systems in 
Minnesota on average 20% below cost, leaving a $1.6 billion gap statewide. Since 2020, federal 
and state emergency aid have been critical to help hospitals and health systems stay afloat, but 
that stop gap no longer exists. Congress has not allocated additional resources to the Provider 
Relief Fund or the Health Resources & Services Administration (HRSA) COVID-19 Uninsured 
Program, leaving hospitals and health systems especially vulnerable to any payment cuts. 
Furthermore, the entire health care sector is facing significant financial challenges due to 
historic inflation rates, supply chain delays, and severe workforce shortages.  
 
Due to historic financial challenges, a net 3.1% payment update is insufficient to truly capture 
the year-over-year changes in hospital and health system costs. We urge CMS to implement a 
retrospective adjustment for FY 2023 to account for the difference between the market 
basket update that was implemented for FY 2022 and what the market basket is currently 
projected to be for FY 2023.  
 
We also ask CMS to eliminate the productivity cut for FY 2023, given the extreme and 
uncertain financial circumstances of many Minnesota hospitals and health systems. 
While this adjustment is required by statute, CMS can either waive it using its Section 
1886(d)(5)(I) exceptions and adjustment authority or by invoking its Section 1135 waiver 
authority, given the ongoing COVID-19 public health emergency (PHE).  
 
CMS also proposes to use FY 2018 and 2019 claims data, rather than FY 2020 and 2021 to 
calculate the charge inflation factor for the outlier fixed-loss cost threshold. MHA is concerned 
that CMS is assuming there will be less COVID-19 cases in FY 2023 given the ongoing 
uncertainty around the pandemic. The 39% increase from the FY 2022 outlier threshold will be 
detrimental to some MHA members who have a higher volume of complex patients. We ask 
CMS to examine its methodology more closely and consider making additional, temporary 
changes to help mitigate the substantial increases that are still occurring in the outlier threshold. 

2. Area Wage Index 

For FY 2023, CMS proposes to adopt a permanent policy to place a 5% cap on any wage index 
decreases each year. As stated in previous comments, MHA supports this policy to reduce 
wage index volatility, especially during an ongoing PHE. However, this stability should not come 
at the expense of other health care providers. CMS should consider unintended consequences 
since the net benefit may be minimal. While we appreciate the limits for losses of the 5% cap, 
CMS should instead find a non-punitive way to implement wage index fairness without 
penalizing states like Minnesota that are low-cost, high-quality Medicare providers.  
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3. Disproportionate Share Hospital (DSH) Payments 
 
For FY 2023, CMS estimates that the total amount of Medicare DSH payments that would have 
been made under the former statutory formula is $13.27 billion. Accordingly, CMS proposes that 
hospitals would receive 25% of these funds, or $3.32 billion, as empirically justified DSH 
payments. The remaining $9.95 billion would flow into the 75% pool, which is then adjusted to 
reflect changes in the percentage of uninsured. CMS determined that the percentage of 
uninsured for FY 2023 would be 9.2%, meaning the statutory formula indicates retaining 65.71% 
– or $6.54 billion – of the 75% pool in FY 2023. This would result in a decrease of about $660 
million in uncompensated care payments in FY 2023 compared to FY 2022. This is the third 
year in a row with decreasing uncompensated care payments, which is unsustainable for our 
members who treat a disproportionate number of uninsured and underinsured patients.  
 
Given the impending unwinding of the PHE, MHA is concerned about any assumption of a 
decrease in the uninsured population. Since the start of the COVID-19 pandemic, Minnesota 
health care program enrollment has grown by nearly a quarter million to 1.43 million, an 
increase of 22%. When the federal PHE ends, states must restart processes to renew coverage 
for people enrolled in state public health care programs. The state of Minnesota currently 
estimates between 116,000 and 194,000 people may lose health care coverage due to changes 
in eligibility status. Many hospitals in Minnesota serve as the medical safety net in their 
communities, and they cannot bear additional financial stress due to the unknown implications 
of coverage changes. We ask that CMS use more recent data and update its estimates of 
the Medicare DSH amount to more accurately reflect both discharge volume and the 
uninsured rate. Specifically, CMS should exclude data from FY 2020 and FY 2021 given 
the irregular trends due to the COVID-19 pandemic. This would yield figures that more 
accurately reflect changes in discharge volume and health insurance coverage and losses. 
  
4. Expiration of the Medicare-Dependent Hospital and Low-Volume Adjustment Programs 
 
Under current law, Medicare-dependent hospital (MDH) and low-volume adjustment (LVA) 
programs are set to expire on September 31, 2022. Hospitals that previously qualified for MDH 
status will be paid based on the IPPS federal rate, and the low-volume hospital qualifying 
criteria and adjustment will revert to statutory requirements that were in effect prior to FY 2011. 
This means CMS proposes to apply a 25% low-volume adjustment to all qualifying hospitals 
with less than 200 discharges while hospitals with between 200 and 799 discharges will not 
receive a low-volume adjustment.  
 
MHA is concerned that the expiration of these programs will lead to a significant revenue loss 
for some of our members. Given the current dire financial status of many small hospitals, losing 
this adjustment could potentially catalyze financial ruin. Financial volatility may also be 
contributing to challenges with health care workforce recruitment, especially in rural areas.  
 
MHA recognizes that congressional intervention is likely needed to prevent substantial 
reductions to low-volume hospital payment adjustments. However, we are incredibly concerned 
with the proposal to revert to the criteria and methodology that were in effect prior to the 
amendments made by the Affordable Care Act. We believe CMS should find a way to maintain 
the existing requirements for the low-volume payments. In doing so, we ask CMS to collaborate 
with congressional leaders to express the urgency of this issue to help hospitals that depend on 
these low-volume payments. 
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5. Graduate Medical Education Payments 
 
In response to a recent court decision CMS is retroactively proposing to revise cost reporting 
periods beginning on or after October 1, 2001. Specifically, it proposes to revise the instructions 
to Worksheet E-4, line 9 on the cost report to address situations for applying the FTE cap when 
a hospital’s weighted FTE count is greater than its FTE cap, ensuring that it would not reduce 
the weighting factor of residents that are beyond their initial residency period to an amount less 
than 0.5. We support these proposals, which ensure that CMS would preserve the 
statutorily mandated weighting factors for all hospitals. However, we do question setting a 
precedent to use retroactive rulemaking authority to impose this policy change 
 
CMS is also proposing to afford the same flexibility with cap sharing to urban and rural hospitals 
that together train residents in rural track programs as those afforded to teaching hospitals that 
share general FTE cap slots via Medicare Graduate Medical Education (GME) affiliation 
agreements. This flexibility would allow the urban and rural hospitals to share their rural track 
FTE caps in a manner that best matches rotations occurring in those hospitals. Specifically, 
CMS is proposing to allow urban and rural hospitals jointly training residents to aggregate their 
respective IME and direct GME rural track FTE caps and enter into a “Rural Track Medicare 
GME Affiliation Agreement” to share those cap slots and facilitate the cross-training of residents. 
This would only apply to separately accredited family medicine programs in the “1-2” format 
(where the first year is at a core family medicine program and the second year and beyond are 
at another site) and hospitals with such a program in place prior to October 1, 2022. MHA 
supports the expansion and commitment to rural GME.  
 
6. Hospital Value Based Purchasing Program  
 
As it did for FY 2022, CMS proposes to use its COVID-19 PHE measure suppression policy to 
suppress most of the HVBP program’s measures for FY 2023, including the Hospital Consumer 
Assessment of Healthcare Providers and Systems (HCAHPS) measures and five health care 
associated infection measures. CMS again believes it cannot calculate fair scores for hospitals 
nationally and proposes that all hospitals would receive neutral payment adjustments under the 
VBP for FY 2023. MHA appreciates CMS holding hospitals harmless from payment 
reductions by neutralizing the adjustment factor, but we also ask CMS to consider 
rewarding hospitals that did perform well during these difficult circumstances. We 
understand that this would not be budget neutral but may be appropriate during this 
extraordinary situation. We also urge CMS to continue analyzing data from both 2021 and 2022 
to determine whether further suppressions — and even neutral HVBP payment adjustments — 
may be necessary in future fiscal years. 
 
7. Inpatient Quality Reporting (IQR) Program 
 
CMS proposes to add 10 new measures to the IQR program, three of which are focused on 
health equity and two of which are focused on maternal health. CMS also proposes to increase 
the number of electronic clinical quality measures (eCQMs) required for reporting from four to 
six measures starting with the CY 2024 reporting period. MHA notes that there will be an 
additional burden to submit six new eCQMs due to the labor and time required to build and 
validate the measures. CMS should consider the amount of work hospitals and health systems 
undergo to comply and avoid financial penalty, especially during the ongoing PHE and 
workforce crisis, and reconsider the number of new measures and two-year timeline.  
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CMS seeks comments on the potential inclusion of two digital National Healthcare Safety 
Network (NHSN) measures in the IQR program and other quality programs. The two measures 
include the Healthcare-Associated Clostridioides difficile Infection Outcome and Hospital-Onset 
Bacteremia & Fungemia Outcome. MHA has significant concerns about both measures, due to 
challenges in determining if the infections are acquired in the hospital or in the community. MHA 
members do not want to be penalized for infections that are not a clinically true infection. Our 
members are especially concerned with a vague definition for the Hospital-Onset Bacteremia & 
Fungemia measure. Although the Clostridioides difficile measure utilizes data from the 
electronic health record, the Hospital-Onset Bacteremia & Fungemia measure does not 
reference comparable data to establish clinical significance. Therefore, we urge CMS to delay 
adoption of these measures and allow for additional testing and feedback before 
incorporating into the quality programs with financial implications.  
 
8. Maternal Quality Designation 
 
As part of the Administration’s Maternal Health Action Plan to reduce maternal morbidity and 
mortality, CMS proposes to establish a publicly reported hospital quality designation specifically 
focused on maternal health. Hospitals would be awarded this designation based on their 
attestation of submission of the Maternal Morbidity structural measure that was adopted in the 
FY 2022 IPPS final rule. The structural measure asks whether hospitals currently participate in a 
structured state or national Perinatal Quality Improvement Collaborative and are implementing 
patient safety practices as part of these initiatives. 
 
While MHA does not object to recognizing hospitals for providing high quality maternal care, we 
question the value of using the Maternal Morbidity structural measure as the initial indicator for 
the designation. The measure reflects participation in activities of clear benefit to hospitals and 
patients, but it does not provide actual performance data on maternal morbidity to patients and 
families trying to make a better-informed decision about where to receive their maternal care. 
The measure also cannot be used for benchmarking purposes since it only states participation 
status and does not clearly define the level of participation required. CMS should consider 
additional information and specificity when determining a publicly available designation.  
 
We recognize that CMS views the Maternal Morbidity structural measure as a starting point for 
the quality designation, however clear parameters on data and reporting should be implemented 
before reporting to the public.  
 
9. Infectious Disease Data Reporting 
 
CMS proposes to revise the COVID-19 hospital data reporting Condition of Participation (CoP) 
adopted in 2020 so that hospital COVID-19-related reporting continues after the conclusion of 
the current PHE through April 30, 2024, unless the Secretary establishes an earlier end date. 
CMS also proposes to establish a new CoP for future PHEs that would require hospitals and 
CAHs to report certain data to the CDC in the event of a PHE declaration for an infectious 
disease. Hospitals would be required to report person-level information on each applicable 
infection, including a medical record identifier, race, ethnicity, age, sex, residential county, zip 
code, and relevant co-morbidities.  
 
While hospitals and health systems understand the importance of sharing data, we have 
reservations with establishing a permanent CoP for infectious disease reporting. Our members 
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have been compliant with the many intense federal reporting requirements throughout the 
pandemic, but many have struggled to maintain the internal capacity and processes required for 
yet another administrative burden. As we have learned, infectious diseases are unpredictable 
and may require different responses and adaptations from the health care system. Therefore, it 
may be more appropriate to impose these data reporting requirements using a different 
mechanism rather than a permanent CoP, in congruent with other changes to public health 
reporting requirements as a result from the pandemic. We urge CMS to let its current COVID-
19 data reporting CoP expire at the end of the COVID-19 PHE, and work in a collaborative 
fashion with hospitals and health systems to obtain a streamlined set of COVID-19 
related data. CMS’s COVID-19 data reporting CoP is inconsistent with the core intent of to set 
health and safety standards for the delivery of health care and the same would be true of a data 

reporting CoP tied to a future PHE. 
 
10. Promoting Interoperability Program 
 
CMS proposes to require the reporting of the Electronic Prescribing objective’s Prescription 
Drug Monitoring Program (PDMP) measure. The measure would continue to have 10 points 
associated with its reporting but would no longer be considered bonus points. In addition, CMS 
proposes to expand the measure to include Schedule II, III and IV drugs to facilitate more 
informed prescribing practices and improve patient outcomes. The proposal would require a 
“yes/no” response for eligible hospitals and CAHs participating in the Medicare Promoting 
Interoperability Program.  
 
MHA appreciates the exclusion of hospitals or CAHs do not have an internal pharmacy that can 
accept electronic prescriptions for controlled substances that include drugs from Schedules II, III 
and IV, and is not located within 10 miles of any pharmacy that accepts electronic prescriptions 
for controlled substances at the start of their EHR reporting period. However, for many of MHA’s 
smaller members this reporting may be very expensive to implement and maintain. While we 
appreciate the improvements made in the Minnesota PDMP, some of the operational aspects 
are still difficult to navigate. A third-party vendor facilitates access to the PDMP in Minnesota, 
and licensing fees to access the information will be an additional cost burden.  
 
As always, we appreciate the opportunity to comment on CMS’ proposed rules. If you have any 
questions, please feel free to contact me at (651) 659-1415 or jschindler@mnhospitals.org. 
 

Sincerely, 

 

 
Joseph A. Schindler 

Vice President, Finance Policy & Analytics 
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